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Utility Commissions

• Commissions have limited power to regulate 
(not manage) activities of monopoly 
utilities, including those that provide 
electricity, gas, water, and telephone service

– Authority is defined by statute*

– Decisions are subject to appeal to the state 
courts 



Utility Commissions

• Courts typically will defer to the 
regulator’s expertise, but

• If courts find that regulators have

– Exceeded their statutory authority,

– Misinterpreted the law, or 

– Conducted an unfair process,

the reviewing court can take appropriate 
remedial steps. 



The Role of the Regulatory Commission

• Licensing and registration of suppliers

• Setting cost-based rates (tariffs)

• Planning for the use of utility system 
resources

• Ensuring efficient use of energy resources 

• Consumer protection and public education



The Role Continued

• General regulatory rulemaking

• Ensuring reliability of service to customers

• Setting standards for provision of service

• Resolving customer complaints with utilities

• Maintaining the financial integrity of the utility

• Providing fair and open access to the decision-
making process



• The Board is an administrative body "exercising 
special and statutory powers... as to which 
nothing will be presumed in favor of its 
jurisdiction.“ It has only those powers that are 
expressly conferred upon it by the Legislature, 
together with such incidental powers expressly 
granted or necessarily implied as are necessary 
to the full exercise of those granted

Trybulski v. Bellows Falls Hydro-Electric Corporation, 112 Vt. 1, 20 A.2d 
117,120 (1941)

Limits: a VT Example



Green Mountain Power Corp. v. Sprint 

This appeal arises from a determination made by the 
Vermont Public  Service Board pursuant to an assertion of 
jurisdiction under VT Dig Safe Statute and regulations.

Respondent Sprint appeals the Board [decision] in favor of 
petitioner Green Mountain Power (GMP), relieving GMP of 
liability for causing damage to one of Sprint’s fiber optic 
cables during an excavation. 

Because we find that the Legislature did not intend to confer 
authority on the Board to decide issues of common law 
negligence arising from excavation activities undertaken 
pursuant to 30 V.S.A. chapter 86, we reverse. (emphasis 
added)

Green Mountain Power Corp. v. Sprint Communications (2000-155); 172 Vt. 416; 779 A.2d 687



GMP v. Sprint Court’s Conclusion

The language of 30 V.S.A. § 7008(a) does not 
expressly confer upon the [Board] the authority 
to determine liability for actual damages caused 
by a person in violation  of the applicable 
provisions of the Underground Utility Damage 
Prevention System.  

Moreover, in light of the extensive legislative 
history evincing a legislative intent not to grant 
such authority, the Board's exercise of 
jurisdiction can be neither presumed nor implied. 



Recommendations

• Understand the extent of the authority that has 
been granted the commission where you are 
engaged.

– Expressly conferred and

– Incidental
• both expressly conferred and necessarily implied

• In shaping your arguments, be sure to provide 
the decision-maker with the cover it will need in 
order to render a decision that you are seeking 
and one that cannot be overturned.



Suggested Resources

• “A Consumer’s Guide to Intervening in State Public Utility 
Proceedings,” Harak, Howat, and Wein, NCLC 
http://www.nclc.org/images/pdf/energy_utility_telecom/additiona
l_resources/consumers_guide.pdf

• “The Environmental Duties of Public Utilities Commissions,” 
Dworkin, Farnsworth, Rich, Klotz. Pace Law Review 
http://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1564&
context=pelr

• Electricity Regulation In the US: A Guide, (2011) Lazar, Regulatory 
Assistance Project 
www.raponline.org/docs/RAP_Lazar_ElectricityRegulationInTheU
S_Guide

http://www.nclc.org/images/pdf/energy_utility_telecom/additional_resources/consumers_guide.pdf
http://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1564&context=pelr
http://www.raponline.org/docs/RAP_Lazar_ElectricityRegulationInTheUS_Guide


Bones, can you save her?!



For God sakes, Jim, I’m just a Doctor!!!



Bones, can you look at the societal benefits 
of this whole building retrofit?



For God sakes Jim I’m just a Doctor!!!
I’m just an economic regulator possessing only 

those powers that are expressly conferred upon me 
by the Legislature!!



Thank you—questions?
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The Importance of Regulation
• Sets ground rules for the operation of monopoly enterprises 

that, if not regulated, could unduly profit from their monopoly 
position

• Instills public confidence that the process will result in rates 
that are fair and ‘just and reasonable’ 

• Builds public confidence in the ability of the utility 
infrastructure to bring needed service to the people and 
industries 

• Sets the stage for the rational and efficient operation of 
electricity markets

• Helps ensure 
– Financial strength of this sector, crucial to economic development
– Investor confidence in validity of the regulatory process to produce 

rates that allow the utility to recover its prudently incurred costs -
otherwise investment will not occur 



Key Characteristics of a Commission

• Independence from the 
– Political process and

– Regulated enterprises

• Broad mandate to protect the public interest

• Ethical rules that ensure its integrity

• Judicial discipline

• Transparency of decision-making

• In-house technical and legal expertise

• Monitoring and enforcement capacity



Independence 

• The commission must have an independent source of 
funding 

• Commissioners can be appointed or elected, but 
should only be removed for just cause

• Commissioners and commission staff should be 
cognizant of their judicial stature

• A strong code of ethics is required
• Prohibition against 

– Material interest in a 
• Regulated entity
• Stakeholder entities, including consumer groups

– Ex parte communication with parties in a pending matter
– Political influence or interference



Basics of the Regulatory Process
• Commission proceedings can be informal 

– Technical workshops
– Public hearings
– Informational meetings for stakeholders

• Or formal
– Quasi-judicial process - contested case proceedings 
– Legal rules and standards
– Parties represented by attorneys although some commissions allow pro se 

representation
– Testimony presented under oath and subject to cross-examination
– Evidentiary record basis for the decision

• Rulemakings
– Developed with significant public input
– Provide a general framework under which utilities may operate in the state
– Rules can encompass issues such as reporting requirements, service 

quality, consumer protection, resource acquisition etc.
– Once in place, all relevant providers must abide by the same rule



Participants in the Regulatory Process

• Utility is usually the moving party and, as such, 
they have the burden of proof 

• Parties that have an interest in the outcome of the 
decision
– State consumer advocates (can be part of commission or 

separate) 
– Other state agencies
– Public Interest NGOs
– Municipalities 
– Commissioners and commission staff
– Financial and technical experts



Consumer Representation in the 
Regulatory Process

• Consumer advocates represent the interests of the public 
at large, but other consumer groups can formally 
intervene in the process

– Must show cause as to why they cannot be represented by 
the statutory advocate

– Must be represented by an attorney
– If permitted to intervene, then will have the right to all 

information filed in the proceeding

• Consumers can participate during the public hearing 
process

• Consumers can file written comments with the 
Commission



Key Elements of the 
Decision-Making Process

• Public announcement of the issue under 
consideration

• Opportunity for 
– Parties to participate
– Public participation

• Full access to information by all parties
• Transparency of the Commission’s decision (usually 

through detailed written order)
• Public access to the Commission’s decision 

(decisions must be available to the public)
• Opportunity for appeal 



The Licensing Process

• A license establishes the conditions under which the utility 
can operate in the state; the license process is designed to 
protect consumers

• License duration typically limited; transfer usually prohibited
• Regulator must have access to company books and records 
• License may include rate guidelines and other targets and 

goals 
• License specifies quality of service standards
• A “public good” standard usually must be met before a license 

is issued 
• Operator is required to fulfill the terms and conditions set out 

in its license 
• Penalties for non-compliance can include fines, suspension, or 

revocation



The Basics of Rate Setting 
• Purpose: to set just and reasonable rates

• Rates are based on a utility’s costs

– Investment costs (rate base) and 

– Operating costs (cost of service)

• The investments must meet certain standards 

– Prudently incurred

– Used and useful

• Utility entitled to earn a fair return on its investment in plant and 
equipment

• Operating costs examined for reasonableness

• Allowable costs plus return on capital determine the utilities’ revenue 
requirement

• Rates are apportioned among customer classes based on cost causation 

• Overall, the rates must be set so that the utility meets its revenue 
requirement 



Steps in the Rate Making Process
• A rate case is a legal proceeding carried out like a courtroom 

trial, usually reflecting the following steps:

– The utility files for a rate increase 
– Typically rates do not go into effect until Commission issues its 

final decision (in some cases they are allowed to go into effect 
subject to refund)

– Public is provided notice of the filing
– A schedule for a preliminary hearing is set
– Anyone can file a petition to participate in the case (although 

certain standards must be met to gain formal party status)
– The consumer advocacy staff begins its investigation 
– Public informal hearings are held around the state
– Formal preliminary hearings are held to

• Set schedules for discovery, filing of testimony and briefs
• Resolve any procedural disputes



Steps in the Rate Making Process (cont.)

• Formal technical hearing
• Utility presents evidence (expert witnesses testify under oath)
• Parties allowed opportunity to test evidence w/cross-examination
• Opposing parties present evidence and are cross-examined 
• Briefing on legal issues and summation allowed
• A proposed decision may be circulated to parties
• A final decision issued:

– Based on the evidence (sworn testimony and exhibits)
– Includes findings of fact and conclusions of law
– Provides an explanation and rationale for the Commission’s decision
– Includes an enforceable order on rate changes, if any, to be made 

and conditions to be met

• Parties can ask for reconsideration and can also appeal the 
Commission’s decision to the next level of the judiciary



• The Regulatory Assistance Project (RAP) is a 
global, non-profit team of energy experts, 
mostly veteran regulators, advising current 
regulators on the long-term economic and 
environmental sustainability of the power 
sector. (www.raponline.org)

• David Farnsworth has been with RAP since 
2008. He served as a hearing officer and staff 
attorney with the Vermont Public Service 
Board from 1995 to 2008.  
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