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I.  Introduction



The Challenge for Energy Regulation

• Traditional regulatory goals:
– Ensuring electric system reliability, 
– Promoting resource adequacy, and
– Capturing lower energy bills for ratepayers.

• Today’s work now includes environmental 
regulation to achieve: 
– Traditional goals and
– Affordable environmental compliance at the same 

time (even if your enabling statute does not direct 
you to look at long-term costs of environmental 
protection).





The Programs Considered

• Clean Water Act
• Cooling Water Intake Structures—316(b)

• Effluent Limitations Guidelines

• Resource Conservation and Recovery Act
• Coal Combustion Residuals

• Clean Air Act
– Cross-State Air Pollution Rule (CSAPR), 

– Mercury Air Toxics Rule (MATS), and 

– New Source Performance Standards for GHGs 111(d)



Helpful Written Materials

• “Preparing for EPA Regulations” RAP (2011)

• “Incorporating Environmental Costs in Electric Rates:  Working to 
Ensure Affordable Compliance with Public Health and Environmental 
Regulations,” RAP (2011)

• “Further Preparing for EPA Regulations,” RAP (2013)
– All available at www.raponline.org

• “Climate Issue Brief #4, State Clean Energy Policies: The Foundation for 
an Electric Sector Cap-and-Trade Program, NARUC (2009) 
http://www.naruc.org/Publications/ClimateIssueBrief4_Jul2009.pdf

http://www.raponline.org/
http://www.naruc.org/Publications/ClimateIssueBrief4_Jul2009.pdf


II. Clean Water Act and RCRA



Cooling Water Intake Structures—316(b)

• Problem: Impingement and Entrainment of fish and other organisms

• Final Rule for cooling water intake structures at existing facilities (544 
electric generators):
– Avoids expensive mandate of closed cycle cooling.
– Existing Sources (pre-2002) withdrawing ≥ 2 million gals/day, and 
– Using ≥ 25% exclusively for cooling
– Using NPDES permits

• Impingement (“best technology available” is “modified traveling screens.”
– Rule identifies seven technology options with equivalent or better 

performance than that provided by modified traveling screens. 

• Entrainment (No “best technology available” “best entrainment reduction 
method depends on site-specific geographical and biological conditions 
and facility operations.
– NPDES permit writer to consider site-specific factors, such as potentially 

affected species, mix of species, biology of the water, etc.  



Effluent Limitations Guidelines

• Problem: steam electric power plants are 50–60 percent of all toxic 
pollutants discharged to US surface waters.  

• Rule would apply to new and existing fossil units:
– EPA recently indicated that it will miss the court-mandated date (5/22/14)
– Currently negotiating an extension

• Technology-based effluent limitations guidelines and standards that apply 
to Direct and Indirect Discharges
– EPA proposes eight options of increasing stringency and cost, with four 

indicated as “preferred”
– Each option is a matrix of technology-based standards for seven separate 

waste streams: 
• FGD wastewater, 
• fly ash transport water, 
• bottom ash transport water, etc.



Key Waste Streams
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Key Waste Streams



Regulatory Options Being Considered
Option Best Available Technology (BAT) Alternatives

3a  For fly ash transport water and wastewater from flue gas mercury control system discharges - zero 

discharge effluent limit.

 For gasification process discharges – numeric effluent limits for mercury, arsenic, selenium, and total 

dissolved solids.

 For nonchemical metal cleaning waste discharges – numeric effluent limits for cooper and iron.

 For bottom ash transport water and CCR residual leachate from landfills/surface impoundments – numeric 

effluent limits for total suspended solids, oil and grease that are equal to the current BPT effluent limits for 

these discharges.

 Flue gas desulfurization (FGD) wastewater – determine on a site specific basis.

3b  FGD wastewater for plants with a total wet scrubbed capacity of 2,000 MW or greater – numeric effluent 

limits for mercury, arsenic, selenium, and nitrate-nitrite.

 All other proposed Option 3b requirements are identical to the proposed Option 3a requirements 

described above.

3  FGD wastewater (exception for plants that are 50 MW or smaller or oil fired) – numeric effluent limits for 

mercury, arsenic, selenium, and nitrate-nitrite.

 All other proposed Option 3 requirements are identical to the proposed Option 3a requirements described 

above.

4a  Bottom ash transport water from units that are greater than 400 MW – zero discharge for all pollutants.
 All other proposed Option 4 requirements are identical to the proposed Option 3 requirements described 

above.



Coal Combustion Residuals

• Problem: solid byproducts of power plant 
coal combustion, including ash and flue-gas 
desulfurization waste

• Appalachian Voices, DC Dist. Ct. 1/29/14 CT 
issues a consent decree:  EPA to publish a 
final rule by 12/19/2014.

• RCRA
– Subtitle C — CCRs = hazardous waste

– Subtitle D — CCRs = non-hazardous” waste



Key Waste Streams



w ww.epa.gov/coalashrule7

Key Differences C vs D
SUBTITLE C SUBTITLE D

Effective Date Timing w ill vary from state to state, as each state 

must adopt the rule individually-can take 1 – 2 

years or more

Six months after f inal rule is promulgated for 

most provisions.

Enforcement State and Federal enforcement Enforcement through citizen suits; States can 

act as citizens.

Corrective Action Monitored by authorized States and EPA Self-implementing

Financial Assurance Yes Considering subsequent rule using CERCLA 

108 (b) Authority

Permit Issuance Federal requirement for permit issuance by States 

(or EPA)

No

Requirements for Storage, Including 

Containers, Tanks, and Containment 

Buildings

Yes No

Surface Impoundments Built Before Rule is 

Finalized

Remove solids and meet land disposal restrictions; 

retrofit w ith a liner w ithin f ive years of effective 

date. Would effectively phase out use of existing 

surface impoundments

Must remove solids and retrofit w ith a 

composite liner or cease receiving CCRs 

w ithin 5 years of effective date and close the 

unit

Surface Impoundments Built After Rule is 

Finalized

Must meet Land Disposal Restrictions and liner 

requirements. Would effectively phase out use of 

new  surface impoundments.

Must install composite liners. No Land 

Disposal Restrictions

Landfills Built Before Rule is Finalized No liner requirements, but require groundw ater 

monitoring

No liner requirements, but 

require groundw ater monitoring

Landfills Built After Rule is Finalized Liner requirements and groundw ater monitoring Liner requirements and groundw ater 

monitoring

Requirements for Closure and Post-Closure 

Care

Yes; monitored by States and EPA Yes; self -implementing



III. Clean Air Act



Cross-State Air Pollution Rule (CSAPR),

• Problem: Interstate transport of pollutants 
(SO2 and Nox)  emitted by electric generators 
located in the eastern two-thirds of the 
country.

• 4/2012 Rule vacated in EME Homer City 
Generation v. EPA, and now before Supreme 
Court.

• 4/2014, Supreme Court reinstates CSAPR, a 
cap-and-trade program to cut emissions of 
sulfur dioxide and nitrogen oxides.



Mercury Air Toxics Rule (MATS)

• Problem:  Power plants emit mercury and other toxic 
heavy metals, acid gases, and certain toxic organic 
compounds.

• EPA Rule 2/2012
– Sets standards for new and existing sources of hazardous 

air pollutants.
– Challenged in White Stallion Energy Center, LLC v. EPA

• Compliance Timelines
– 3 years plus 1 
– NACAA report (June 2013): approximately 50 

applications, none declined



Proposed EPA Carbon Guidelines 
June 2, 2014

• Section 111(d):
1. EPA Guidelines

2. State Plans

• Options — inside and outside the fence 
– Plant upgrades

– Energy efficiency

– Fuel switching

– Renewables



Ways to Reduce Power Plant Emissions

• Reduce emissions rates (lb/MWh) of 
individual plants to meet EPA guidelines
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System Approaches to Compliance
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Source: EPRI

More options = cheaper compliance
More legal risk?



The Proposed Guidelines

• Each State given a 2030 Carbon Intensity Target
– An average rate of CO2 emissions/MWh of generation

– Carbon intensity targets will vary significantly from 
state to state

– Targets based on an analysis state-by-state analyses
• Comparing the current (2012) fleet and fuel mix

• Assessing the expected costs of 
– Making changes to both current generation assets 

– Switching to lower-carbon-emitting generation sources and

– Opportunities for energy efficiency. 



The Proposed Guidelines

• States to be put on an emission “trajectory” 
between 2020 and 2030, 

• EPA will set an “interim carbon intensity 
target” (not be as strong as the 2030 target)

• States Plans:  
– coal plant retirements

– end-use energy efficiency

– Renewables

– cap-and-trade systems

– collaborate regionally



The Proposed Guidelines

• States will not be required to treat every 
electric generating unit equally 

– There can be differentiation based on each 
EGU’s characteristics, including ownership 
structure, market conditions (in an organized 
market or not) and other factors.  



Proposed Guidelines 
Implementation Schedule

• Proposed Guideline: 6/2/2014

• Final Guideline: 6/1/2015

• State Plans Due: 6/30/2016
– Just 13 months for states to act

– EPA has statutory authority to extend

– 120 days to comment 
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IV.  Recommendations



IV Recommendations

• Get Past the Rhetoric



IV General Recommendations

• Recommend the use of IRP or IRP-Like 
Processes (integrated analysis)

– CO Clean Air Clean Jobs Act

– “Integrated Environmental Compliance 
Planning” 

– Understanding Risk

Asking: “Is this proposal subject to additional 
environmental requirements?”



IV EPA Guideline Recommendations

• Consider Regional Compliance Approaches

• Better for Power Industry
– Already operate regionally for reliability gains
– Broader => more compliance options
– Great consistency

• Better for EPA
– Short timeframe => would welcome fewer compliance 

plan filings

• Better for States
– Strength in numbers; greater consistency
– Shared development & administrative costs
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Regulatory Authority to look at cost-effective 
resources as part of 111(d) Plans

Authority to Adopt 
Emission-Reduction

Requirements ?

Authority to Adopt 
Least-Cost

Environmental 
Compliance Solutions 

and 
to Recover Costs?

State Env. 
Regulators

Yes No

State Energy 
Regulators

No Yes
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Opportunity for Consumer Advocates



IV. Recommendations

• Consumer Advocate Opportunity
– With Environmental and Energy Regulators 

somewhat limited by their mandates:
• You can talk “cost-effectiveness” with Environmental 

Regulators

• You can talk “emission reduction” alternatives with 
Energy Regulators

• Explore and help define the appropriate 
process for review of state 111(d) Plans
– Exactly how will Energy Regulators work with 

Environmental Regulators? 



About RAP

The Regulatory Assistance Project (RAP) is a global, non-profit team of experts that 
focuses on the long-term economic and environmental sustainability of the power 
and natural gas sectors. RAP has deep expertise in regulatory and market policies 
that:

 Promote economic efficiency
 Protect the environment
 Ensure system reliability
 Allocate system benefits fairly among all consumers

Learn more about RAP at www.raponline.org

David Farnsworth: dfarnsworth@raponline.org

mailto:dfarnsworth@raponline.org

