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INTRODUCTION

Increased competition is coming to the electric industry. The Federal Energy
Regulatory Commission has ordered utilities to open the wholesale electric transmission system
to competition. Three state legislatures (California, Rhode Island and New Hampshire) have
already mandated retail competition in their states by 1998. More than half the states have
initiated proceedings to examine whether retail competition is either an inevitable or desirable
result. Several federal legislative proposals that mandate retail competition are slated for serious
attention in 1997-98.

Political and economic forces are driving these developments. The foremost economic
one is that the marginal cost of generating electricity is lower in many states than the average
costs reflected in rates. This has occurred for three main reasons: decreasing costs of fossil fuels,
especially natural gas; reduce capital costs and improved efficiency and reliability of gas-fired
combustion turbine and combined cycle power plants; and, in much of the country, excess
capacity. These developments, coupled with some high-cost nuclear plants and Qualifying
Facility contracts embedded in current rates, have exacerbated the disparity between current
rates and marginal cost-based rates available on the spot market. This in turn has created the
political push by large industrial customers and others to open up the market and get direct
access to cheaper power, now technically available due to the FERC’s order opening up the
transmission system to wholesale transactions. The call for increased competition in the electric
industry has resonated as well with the push toward privatization in many other countries and the
political desire to decrease our reliance on regulation in favor of more competition in many

industries such as trucking, airlines and telephone service. With regard to the latter, Congress
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enacted the Telecommunications Act of 1996 which calls for competition in the local provision
of telephone service, opens up the heretofore lines of business restrictions for cable and long
distance telephone companies, and substitutes a long history of state and federal price regulation
with calls for market fairness and consumer protection. The push for retail competition has not
been far behind.

The creation of a competitive retail electricity market with the accompanying
deregulation of the price of the energy portion of the customer’s total electric bill has potential
advantages and disadvantages for consumers. Consumers will hopefully benefit from the ability
to shop among competitive providers, take advantage of a new array of products and pricing
options and see lower prices. Large customers in particular will be able to pick and choose
between long-term and short-term pricing options and negotiate individual contracts to meet
their needs. Consumers, either individually or through aggregators (one who bundles groups of
customers to increase their bargaining power), will shop for electricity based on their own
energy use profile and the marketing power of various retail suppliers. For this ideal situation to
occur, a significant number of decisions must be made, not the least of which is over the highly
charged debate about “stranded costs” — the difference between the embedded costs in rates
today and the marginal cost of electricity in a competitive market. Indeed, the decisions about
stranded costs has dominated the debate about electric restructuring at both the state and federal
level. It is the “big kahuna” in the electric restructuring debate, and its resolution will determine
whether consumers see any reduction in rates in the short term.

In addition, to the stranded cost issues and other matters relating to market structure, one

group of frequently identified, adverse impacts due to retail competition include the loss of what
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are often referred to as “public benefits” associated with the historical regulation of electric
utilities: low-income assistance; energy efficiency and DSM programs; research and technology
development; oversight of safety and reliability of the electric grid; and the inclusion of long-
term costs, risks, diversity of supply and environmental costs in the evaluation of utility
generation planning.

Legislators and other policy makers have been understandably focused on stranded costs
and market structure issues. And national and regional environmental and energy activists have
brought the long-term planning, renewables and environmental implications to the fore in every
state. Less often discussed is the potential danger of losing the overall acceptance of
restructuring if price deregulation is accompanied by increased fraud, misrepresentation,
redlining and discrimination against vulnerable customers or those unsophisticated in shopping
for electricity. Traditionally, state utility regulators have established minimum consumer
protection standards for most aspects of the residential consumer’s interaction with their
monopoly electric utility: application for service; credit terms; contract terms; protection of
vulnerable customers (low income, elderly, those with medical emergencies); late fees; security
deposits; disconnection and collection practices; dispute resolution procedures; and prohibited
geographic price discrimination. These standards have established reasonable expectations by
most consumers that their interactions with their electricity provider will be regulated to right the
historical imbalance between a monopoly and individual customers who lack both bargaining
power and alternative providers. While most consumers may have perceived (dimly to be sure
because of the lack of substantial public attention or publicity) that change is in the wind and that

the rates for at least part of their electric bill will no longer be regulated, most consumers do not
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yet understand that the entire regulatory scheme with its detailed consumer protections is also
undergoing scrutiny and will probably change as well.

It is unlikely legislators or regulators can deliver the benefits of competition (customer
choice and lower prices) without wholesale changes in the regulatory approach and jurisdiction
of the state public utility commission. While the electric restructuring legislation enacted in
California, Rhode Island and New Hampshire have promised the continuation or potential
expansion of low-income programs and a reference to the need for continued consumer
protection regulations, there is a distinct lack of detail or direction to regulators on how to retain
basic consumer protections or even whether and how regulators should establish licensing
standards for retail energy suppliers, many of whom may not otherwise be subject to the
commission’s jurisdiction.

The purpose of this report is to explore the basis for a new relationship between
consumers and their electric supplier and between retail suppliers and regulators. If the
regulatory approach for public utilities has historically been dominated by the traditional model
of total price and entry controls, the new regulatory model will emphasize minimum consumer
protections and lower barriers to entry for new firms with little or no price regulation. Instead of
the control of monopoly power, with its focus on allocative efficiency and the establishment of
prices to avoid “waste”, the focus of the new regulation will shift to a control of “unfair”
competition to avoid externalities and compensate for inadequate information and unequal
bargaining power for a commodity widely regarded as a necessity. The new consumer
protection focus will require utility commissions to acquire new tools and make innovative use

of older ones: setting criteria for licensing as a screening function to reinforce standards or
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norms defined in regulations; educating customers to enhance the potential for the development
of a competitive market based on informed choice; responding quickly to unfair and deceptive
marketing and advertising practices; policing standards of conduct between holding companies
and affiliates to assure the development of a competitive market structure; and umpiring disputes
between competitors and between customers and their suppliers.

It is fair to ask whether there should be any special regulation of the retail sale of
electricity other than the significant array of consumer protection laws that already exist for most
competitive businesses. Unfair Trade Practices Acts at both the state and federal level, Fair
Credit Reporting Act, Equal Credit Opportunity Act, Fair Debt Collection Practices Act, Truth in
Lending Act and a myriad of state laws regulate marketers and creditors. In other words, should
electricity be regulated more than food or other necessities of life provided through the
competitive market? There are four key reasons legislators and regulators should adopt specific
consumer protection rules as part of their move to retail competition.

First, the public is not ready for drastic changes. While consumers may be willing to
endure market structure and bill changes (e.g., unbundling of charges) to achieve lower electric
bills (as little as ten percent lower in some jurisdictions), most consumers neither understand that
this deregulation could include the loss of consumer protections nor voice any complaints about
the nature of the consumer protections associated with traditional regulation of their electric
service. Therefore, reasonable expectations suggest that changes in consumer protection
regulations be done narrowly and targeted to prevent unnecessary barriers associated with the
development of a competitive market.

Second, electricity is a necessity. Not only is it required to power most of our modern
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appliances, including electric heat and electric hot water (where installed), but it is required as
well to operate any centralized heating system (motors and fans) and defined in every local
building code as a requirement for decent housing. A household disconnected from the electric
grid suffers the same consequences in either a competitive or regulated market. The fact that
there are alternative providers of retail electricity does not obviate the need for oversight of the
conditions under which a household can be deprived of electricity. For example, if competitive
providers can rely on the a consumer’s credit history with one supplier to deny credit (or create a
sufficiently high hurdle in the form of a deposit so as to have the same result) and have the
ability to order the distribution company to disconnect service on their behalf, it will do no good
to point to the existence of competition to assure sufficient access to electric service. A mistake
here will cost lives.

Third, electricity is not food. While no one could argue with the notion that food is also a
necessity, food is available is many forms, from many suppliers, including self-provision from
backyard gardens. In addition, the safety of the food sold in interstate commerce (and
complemented by numerous state laws) is highly regulated by the U.S. Department of
Agriculture inspection system and the federally-mandated labeling disclosures concerning
nutrition content. Furthermore, there is an elaborate taxpayer and privately-funded network of
food suppliers available to those in need. The Food Stamp program funded by the federal
government is a multi-billion dollar annual effort. In 1993, 27 million Americans participated in
the food stamp program in an average month and 15 percent of all mothers of childbearing age
received food stamps to help purchase food for their 13.7 million children. In addition, numerous

private and public agencies provide food to those in need. Electricity, on the other hand, is
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provided through only one set of poles and wires via a centralized transmission and distribution
system, the access to which can be opened to numerous sellers and generators. This suggests the
need for continued regulation of at least the bottleneck facilities, i.e., the distribution system, as
well as those aspects of the customer’s interaction with competitive suppliers that might result in
the customer’s disconnection from those bottleneck facilities. The safety net associated with
assuring adequate food for those in need cannot be created outside the current structure for
electric regulation overnight, and, in any case, it is unlikely to be available in the short term due
to budget constraints that prevent the initiation of new welfare programs at both the state and
federal level.

Fourth, many specialized competitive businesses are regulated by state authorities
because it has been determined that the special problems or issues associated with that industry
are either highly technical or could cause serious harm to wide numbers of consumers without
sufficient oversight. Examples include the banking, credit and insurance industries where an
elaborate series of state and federal licensing requirements and regulations that govern their
contracts with consumers. Many of these requirements are designed to erect modest entry
barriers (registration, licensing), not because there is any economic benefit associated with
limiting the number of entrants, but because it is the most convenient method to prevent fraud,
share the risk in the event of business failure and assure compliance with substantive contract
and disclosure regulations. The same will be true of the yet-to-emerge electric supply business.
Most consumers will be unable to shop intelligently simply because of their lack of experience in
shopping for electricity and because the implications of various pricing schemes and marketing

pitches will be complicated and perhaps deliberately obscure. This will be particularly true
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during the early years of the development of the competitive market. One need only remember
the avalanche of fraudulent and unconscionably priced telephone service options that bloomed
shortly after the deregulation of long distance telephone service (1-900 calls triggering
disconnection of local service, alternative operator services, blocking access to providers at pay
phones or hotel room phones, soaring complaints about telemarketing' to agree with the
proposition that deregulation without some forethought might be adverse to the success of
electric restructuring.

Having justified the need for continued and revised consumer protection regulation as an
integral part of electric restructuring, the type of regulation suggested in this report is intended to
provide a basic floor of minimum disclosure and contract regulation practices that should
encourage, not stifle, competition in the customer’s choice of an electric supplier. If customers
can be assured that basic protections are in place, they can concentrate on the real hallmarks of
competitive suppliers — price and service quality. If, however, customers fear fraudulent
practices and fly-by-night suppliers, competition itself will be slowed.

It is not the purpose of this report to decide whether full retail competition is good or
should be undertaken. Several states have already made that decision. Rather, the report
describes those consumer protections necessary to allow retail competition to succeed. The
proposed legislation and accompanying regulations assume a retail competition model where
individual consumers can enter into contracts for the sale of electricity from multiple suppliers,

but where the distribution and transmission functions remain monopolies that are regulated by

'All of these schemes have led to both legislative and regulatory action at the state and federal level,
action that was far too late to prevent millions of customers from annoyance to significant economic loss.

Introduction 9



state and federal authorities. The report does not contain the necessary language to implement
retail competition per se, but rather suggests approaches for implementation of key consumer
protections, at least for the transitional period when the development of the market is in its
infancy.

In addition to the more typical consumer protection agenda, this report also seeks to
integrate traditional consumer protection issues with those particular issues raised by the need to
retain and improve the state’s public policy commitments to environmental benefits and least-
cost planning. There are several issues that have both customer service and renewable
energy/environmental implications for electric restructuring. These include the authority of the
commission to order the distribution company and retail suppliers to disclose key usage and fuel
source information to assist the consumer in shopping for the best deal for electricity; how to bill
and collect for energy efficiency improvements; how to allow for the marketing, billing and
collection for “green power”’; and how to regulate the labeling and marketing of “green power”.

The report is organized as follows: There are four Titles that correspond to the major
legislative proposals contained in the report. The key policy issues and recommendations for all
four Titles are presented separately, followed by the actual model legislative language and
agency regulations.

Title I describes the changes in jurisdiction and new mandates that will be required of the
revised state public utilities commissions. This section also contains the definitions of key terms
used throughout the report.

Title II contains the generic consumer protections that should be applicable to the new

retail market for the sale of electricity.
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Title III proposes the specialized obligations incumbent on the monopoly distribution
company, its form of regulation and role in Universal Service and consumer protections.

Title IV suggests the type of jurisdiction and regulation that should be imposed on retail
electric suppliers in a competition electric market.

Appendix A is a report by Barbara Alexander, Consumer Affairs Consultant, prepared for
William Spratley & Associates, that outlines the consumer protection and Universal Service
policies at risk in electric restructuring and compares those protections with existing federal and
state consumer regulation of competitive businesses.

Appendix B is an analysis and comparison by Nancy Brockway, Utility Analyst and
Attorney with the National Consumer Law Center (with assistance from MassPIRG), of key
jurisdictional provisions of current law applicable to public utility regulation in New England
and selected other states. This report forms the background for the suggested legislation in Title
L.

Appendix C is a report and analysis by Deborah Schachter, Esq., formerly with N.H.
Legal Assistance, on the consumer outreach and education obligations that should be undertaken
by public utilities commission to prepare consumers for the new world of electric competition.

This report was also relied upon for the proposals in Title I.
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TITLE I: DEFINITIONS, COMMISSION JURISDICTION AND
OBLIGATIONS FOR CONSUMER EDUCATION AND OUTREACH

The purpose of this Title is to make sure the commission has sufficient jurisdiction over
competitive retail electric suppliers, aggregators, marketers and brokers so as to implement the
proposals of this report. In addition, this Title contains the statutory directives necessary to
implement the suggestions of Appendix C, Deborah Schachter’s article on Public Outreach and
Education in Electric Utility Restructuring.

Section 1. Definitions. Definitions are crucial to make sure the commission’s jurisdiction

reaches out to include entities that in some states would not be classified as “public utilities”, at
least not without a contorted use of current statutes that were drafted for vertically-integrated
public utilities. The proposed definitions are drawn from the recently-enacted California
legislation, A.B. No. 1890 (August 31, 1996) and the Rhode Island legislation, An Act Relating
to the Utility Restructuring Act of 1996, Chapter 316 (August 7, 1996). Throughout this model
legislation, the term “retail electric supplier” is used to refer to those entities that will sell or
offer to sell electricity to retail consumers. This term will include the retail sales affiliates of
traditional public utilities; newly formed entities who will sell electricity from supplier-owned
generation facilities located both in or out-of-state; and aggregators, marketers and brokers who
will sell electricity which they do not own or operate, but for which they will have the requisite
right, title or interest to contract with end-use customers. This term does not include entities who
offer only to sell services, such as demand-side management, energy efficiency or metering
equipment and other enhancements to the sale of electricity. The intent is to incorporate those

entities that will own or have the authority to sell electrons that will be delivered via the
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transmission and distribution grid, whether or not these entities also engage in the sale of energy
efficiency services.

The term “distribution company” refers to the regulated public utility that will provide
access to the electric grid and own or operate the poles and wires that transmit electricity from
the transmission system, regulated by FERC, to end-use customers.

Section 2. Jurisdiction. The purpose of this section is to make clear that the commission

will have jurisdiction over nontraditional providers of electricity (the retail electric suppliers) for
the purposes of licensing and regulating unfair trade and marketing practices, customer disputes
and billing and collection practices. The alternative to jurisdiction by the commission (or another
specialized state agency) is to rely on private enforcement and the jurisdiction of the state
Attorney General to regulate retail electric suppliers who are not traditional public utilities under
the traditional consumer protection statutes. The latter option would rely almost entirely on the
state and federal Unfair Trade Practice Act or its equivalent. Regulation of contract disclosures,
marketing and advertising practices, debt collection, credit evaluation and substantive contract
terms will require federal consumer protection laws implemented by the Federal Trade
Commission, such as the Fair Debt Collection Practices Act, Fair Credit Reporting Act and
Equal Credit Opportunity Act *.This option is not particularly efficient or desirable.

The court system is a channel through which private parties may press grievances they
have against other parties and seek redress. Breach of contract is one area where parties

commonly seek resolution of disputes on a case-by-case basis. Private enforcement through the

*See Appendix A for a detailed discussion of these statutes.
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courts can be costly, however, so in practice it is not a feasible option for smaller claimants.

At the federal level, authorities that will likely play an enforcement role in the
restructured energy services market are the Department of Justice and the Federal Trade
Commission. The Attorney General will play a similar role at the state level. These agencies can
impose fines as well as damages on firms that violate their market rules. However, these
agencies have a workload far in excess of their ability to react to anything other than the most
widespread and outrageous conduct. Furthermore, it is far more efficient to place the burden for
most enforcement on the state regulatory agency that has the expertise and resources to monitor
the electric supply system and the interaction between the new suppliers and core residential and
small commercial customers. The state utilities commission has the background and historical
mission to regulate the continuing monopoly provider of distribution and transmission services
and will need to supervise the interaction of distribution companies and retail suppliers in any
case to assure the safety and reliability of the electric grid. While regional authorities and power
pools will have an important role to play in these areas, it is unlikely that the state would
completely cede oversight responsibility for safety and reliability to a regional organization.

Although the market oversight and consumer protection focus will require the
development of new skills ( in place of traditional rate of return analysis), establishing two
regulatory agencies with jurisdiction over separate aspects of the new electric industry would be
inefficient and probably opposed by customers. Imagine telling a customer who calls the
commission that she can be assisted only with the portion of her bill that relates to distribution
services. Questions about the energy portion of her bill must be referred to a different agency!

This could be complicated even further by the fact that the commission will no doubt
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retain jurisdiction over retail sales affiliates of traditional public utilities (who will become the
future distribution companies). This jurisdiction will be important to retain to monitor
interactions and prevent self-dealing that could adversely impact the emerging competitive
market. Unless the commission is given clear jurisdiction, however limited, over all retail
electric suppliers, the commission could end up with jurisdiction over consumer transactions
with some retail suppliers but not others.

Whether the state public utility statutes already contain sufficient jurisdictional authority
for the commission to regulate retail electric suppliers, aggregators and marketers will require a
detailed analysis in each state. A preliminary analysis of the New England state public utility
statutes (see Appendix B of this report) indicates that sufficient questions may exist in some
states. In addition, legislative guidance will be necessary to establish the policies applicable to
the commission's form and manner of regulation of retail suppliers and guide how regulations for
the future distribution company should differ from price and entry regulation for today’s utilities.
Since most states have assumed that some legislative changes will be required in any case to
implement a full retail competition market, there will be a logical opportunity to clarify the
commission’s role to license, monitor, regulate and enforce minimum market standards of
conduct on all the major participants. Indeed, state electric restructuring statutes enacted to date

in California’, Rhode Island* and New Hampshire® either assume or make clear the commission’s

’A.B. No. 1890, Section 1(d), Section 394.

*96-H 8124B,Chapter 316, Section 1, adding a new §3901-2.7.1 to Title 39 of the General Laws;
subsection ¢ specifically requires registration with the division of public utilities.

*HB 1392, Chapter 129, Section 374-F:2, “Electricity suppliers means suppliers of electricity generation

services and includes actual electricity generators and brokers, aggregators, and pools that arrange for the
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jurisdiction over the new market entrants for the purposes of registration or licensing and, at a
minimum, consumer complaints. Rhode Island’s legislation establishes a Retail Electric
Licensing Commission which is required to submit to the Legislature by January 1, 1997, among
other items, “...proposals for consumer protections, access to books and records, and other
requirements the retail licensing commission determines to be reasonable, necessary and in the
public interest.”

The model legislation does not address the many issues concerning market structure,
creation of power pools or independent transmission authorities, stranded costs and timetable for
initiating full retail competition. Nor does it make recommendations concerning what additional
regulation over aggregators may be necessary beyond those applicable to retail electric suppliers.
Nor does this report address the complications that will surely arise in states where there are very
different regulatory schemes applicable to publicly-owned (municipal or rural cooperatives)
electric utilities. Whether the electric restructuring directives will apply to publicly-owned
electric utilities in the initial stages is unclear, and the degree of commission jurisdiction in each
state is quite different. However, consumer advocates and policy makers involved in this debate
will want to consider that it would be unfair to exempt publicly-owned electric entities from the
“fair play” requirements imposed on other retail electric suppliers, whether traditionally
regulated or not. If a publicly-owned electric department or cooperative seeks to enter the
competitive market to sell electricity to the general public, it seems reasonable to include them in

the overarching consumer protection approach outlined here.

supply of electricity generation to meet retail customer demand, which may be municipal or county
entities.”
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Section 3. OQutreach and Education. The proposed minimal requirements for a

commission-led outreach and education program are derived from Deborah Schachter’s paper
attached as Appendix C to this report. Her key recommendations reflect her analysis of the New
Hampshire pilot program for retail electric competition initiated in May, 1996 (for three percent
of the state’s residential customers) and experiences in California’s extensive outreach effort to
educate customers about their privacy rights associated with Caller ID and other similar new
telecommunications service options. The move to electric competition cannot be accompanied
merely by bill inserts from the distribution company to all its customers. Preparing customers to
shop for electricity and respond rationally to the marketing messages they will receive will
require a significant and professional outreach and educational effort. Customers will need
frequent messages from a variety of sources to understand the nature of the changes and their
new rights and responsibilities. Commissions wishing to avoid large volumes of consumer
complaints and subsequent legislative responses will lead the way. Sufficient funding and
resources requirements should be anticipated to prepare for dramatic changes that will eventually
affect every household. The commission must have the resources to respond promptly to the
increases in phone calls and letters from customers who will want to know what is happening
and why their electric bill has changed. A dramatic change in the relationship between every
customer and their electric utility cannot be accomplished with modest efforts and good

intentions.
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TITLE II: MINIMUM CONSUMER PROTECTION STANDARDS

Section 1. Findings and Statement of Purpose. The purpose of Title I is to set forth the

minimum requirements for consumer protections that should be applicable to the purchase of
electricity by residential and small commercial customers in a competitive retail electric market.
These requirements are derived in part from the traditional consumer protection regulations
existing in some form at every state commission and in part from the principles contained in
consumer protection legislation applicable to competitive businesses. Appendix A, “The
Consumer Protection Agenda in the Electric Restructuring Debate” discusses in more detail
these generic consumer protection statutes and their relationship to traditional utility regulation.

Section 2. Minimum Consumer Protection Standards. These standards are applicable

to transactions by both distribution companies and retail electric suppliers with residential and
small commercial customers. It is assumed that transactions with large customers do not need
standardized protections and that large customers are familiar with existing contract and
commercial law practices. Most existing consumer protection regulations do not apply to
nonresidential customers. The standard to trigger the commission’s ability to adopt rules that go
beyond the specific provisions in the model legislation is intended to give the commission
sufficient discretion to respond to future developments, but, at the same time, to limit granting
broad rulemaking authority to an administrative agency.

A. Privacy. Consumers today have a reasonable expectation that their utility billing and
payment records are confidential. There is no federal law, however, that compels this, and in
many states, there is no statute that specifically protects such records. California is an exception.

PUC Code §§585 and 588 establish narrow exceptions for commission and law enforcement
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access to customer-specific billing and payment records by requiring that any exception provide
for “...the protection of the reasonable expectation of customers of public utilities in the privacy
of customer-specific records maintained by that utility.” Even in providing for access to such
information by law enforcement officials, a customer’s usage is protected from access without a
court order or subpoena. Whether stated in state law or not, most consumers believe that their
individual records are not subject to disclosure without their permission.

In addition, utilities protect this information from disclosure and do not routinely sell or
make available their customer-oriented research and survey results. Even at commission
proceedings, utilities often seek to protect their customer profile information, claiming it is
proprietary and subject to protection under “trade secret” exceptions to the rules of evidence. In
a retail competition scenario, the distribution company will have valuable information
concerning its customers that retail suppliers will want to obtain. This becomes problematic in a
competitive structure because regulated distribution companies will naturally want to give
access and use preferences to their unregulated retail sale affiliates. Indeed, since the distribution
company and the marketing section of most current 